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HOW TO USE THIS BOOK

CHAPTER 2

How the legal system works

Explain the role and purpose of the ombudsman
judicar

civiltrials

e o " Learning objectives are stated at the
s e ' beginning of the chapter, and are

/ signposted in the margin where they are
' covered in the chapter. They provide an
excellent framework and revision tool.

margin:

Act (or statute) ‘ombudsman
B primafacie
citation private law.
civillaw system publiclaw,

court hierarchy. ‘summary offences
Criminal Code sunset clause

Unlike the federal court system, the jurisdiction of each state and territory stops at the
uth Wales law does not apply outside the borders

border. This means, for example, that New.
of New South Wales, and Queensland law does not extend beyond the borders of Queensland.

The same is generally true in all Australian state and territory jurisdictions. However, there is

an exception, and that can be found in an initiative between Western Australia (Cross-Border
Justice Act 2008), South Australia (Cross-Border Justice Act 2009) and the Northern Territory v
(Cross-Border Justice Act 2009) called the ‘Cross-Border Justice Scheme’ In this scheme there

are effectively no legal state or territory borders in the outback region where they meet. The
Cross-Border Justice Scheme enables police, magistrates, fines-cnforcement agencies, commu-
nity corrections officers and prisons of one jurisdiction to deal with offences that may have

occurred in another participating jurisdiction.
The process of bringing and maintaining, or defending, a legal action (called litigation) is

both time consuming and costly (the higher up the court hierarchy you go, the more expen-
sive it becomes) owing to the complex procedural rules (or rules of evidence) employed within /
our court systems. This partly explains why there has been a shift in recent times towards

alternative methods of dispute resolution such as tribunals, mediation, arbitration and neigh-
bourhood dispute centres. !
The legal system in Australia is adversarial in nature (compared with civil law systems !
such as those found in Europe, which are inquisitorial) and if the matter involves going to )
court, while using a solicitor or barrister is not compulsory, most parties will inevitably use them i
when they are involved in litigation. The solicitor will be used in pre-trial matters, while the bar- i
vister will represent the party in court.In the case of a matter being heard by a tribunal or alterna- ;
tive dispute resolution,itis not unusual for legal representation for the parties not to beallowed. — \/-
o2
Explain
theroleof
The role of the police police and
In theory, everyone in the community is responsible for apprehending law-breakers. However, ‘A":" f‘anf“fy::a
awand

in practice this is a function that is usually better left to the police force. The police force plays
no direct role (although it certainly plays an indirect role) in the creation of new laws. Noris recohing
disptes

it concerned with the punishment of wrongdoers.

THE ROLE OF THE POLICE

itself, and are independent of the government

The police are the community guardians of the peace. (The armed forces are the guardians of

s of the police include:

the state.) The duts

the prevention of crime;
the apprehension of offenders against the criminal law;
the protection of life and property;

the enforcement of the law; and

the safety of the public

WO THE LEGAL SYSTEN VORKS  CHAPTER 2 35




xiv

KEY TERMS

margin:
condition consumer guarantees

Where a person contracts with another to do work or perform services,and it can be inferred
that the person employed has been selected because of their personal skills, competency or

i personally entitles the other party to treat
the contract as at an end. It is irrelevant that a third party who offers to take the place of the
contracting party is equally well qualified to do the job. An exception to this rule is where
the liability that is transferred is one that involves no particular skill and is not connected
with the character, eredit or any other personal qualities of the promisor.

some other ilure to exect

Novation

Ifall of the parties consent, liability may be transferred by way of novation. This is a tripar-
tite (or three-party) agreement where the original parties agree to rescind their contract in
consideration of a new contract being entered into on the same terms between one of the
original parties and a third party. This involves substituting one original party with the third
party in what is a new agreement. For example, if a parter in a partnership dies, the old
partnership is dissolved and replaced by a new one; if the ereditors of the old partnership
continue to deal with the new partnership, they are considered to have accepted the new
partner as their debtor.

Assignment of rights

Equitable assignment

At common law, assignment of rights is not possible. Equity, however, permits the
assignment of contractual rights, including debts, provided that the following matters are
complied with:

‘The intention to assign must be clear.

An assignment of a chose in action (interest or right in an intangible item such as a debt)
requires consideration if the new holder is to have enforceable contractual rights.

‘The debtor is not bound until the debtor receives notice, although it is enforceable between
the assignor and the assignee. If the right involves a debt and the debtor is unaware of the
assignment and pays the original creditor, itis a di for and the assignee
will have rights against only the assignor, not the debtor.

‘The assignor cannot give a better title than the assignor has. For example, if the creditor
assigns a debt to a third party and the creditor also owes the debtor, the debtor may not set
off one debt against the other (called a set-off) to the disadvantage of the third party.

By statute
Property law statutes of i igned and for ig
1o suc n their own name as long as:

the assignmentis absolute; and

the assignment is in writing and signed by the assignor; and

notice is given in writing to the debtor or person liable under the contract.
‘The assignee cannot obtain a better title than that of the assignor because assignees take
their rights ‘subject to equities That is, they cannot obtain a better title than the transferor.
By operation of law

In certain cases, assignment of rights can take place by operation of law. For example

) The executor of a will can enforce the rights that a deceased person had in contracts at the
time of the person’s death.

RIGHTS AND LIABILITIES OF THE PARTIES, DISCHARGE AND RENEDIES  CHAPTER 6

-

novation
The subsiu

liabiies that
wereineffect
undertheold
contract

assignment

Transfer
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Remedies and time limitations

As a claim in negligent misrepresentation is generally a claim for pure economic loss, the
claim must be brought within six years of the action aceruing under the Limitations Acts of
the various Australian jurisdictions (in the Northern Territory it is three years). However, if
the misrepresentation results in personal injury, then the Limitations Acts uniformly pro-
vide that an action must be commenced within three years of the occurrence of the injury.

Professionals
The Australian Capital Territory, New South Wales, Queensland, South Australia, Tasmania and
Victoria have established a statutory standard of care for professionals. The term ‘professional
applies to doctors, and may include people in other professions, such as dentists, architects and
solicitors. In Western Australia the term applies only to health professionals.

s by the court i hether such a person has acted with
due care, as can be seen in Dobler v Halverson [2007] NSWCA 335, is determined by:

reference to what could be reasonably expected of a person professing that skill (and not a
greater level of skill); and
the relevant circumstances as at the date of the alleged negligence and not a later date.

PREREQUISITES TO RECOVERY FOR NEGLIGENT MISSTATEMENTS

plainti o plainti

d,

ili X 3
reliance by the recipient on the d by the
ke dditi

has been excluded—for

- whether there is a voluntary assumption of responsibility or
example, by an exclusion clause as occurred in Hedley Byre;

purpose (itis not necessary to know the precise purpose); and

-  earlier,

party
Abreach of duty. The plaintiff must establish that:

- ifthe statement was inaccurate, they could suffer loss.

(No distinction is made between provision of information and provision of advice. Even predic-

tions and omissions may be caught)

Damage. The plaintiff must establish that there is a connection between the defendant’s

omission and the damage they have suffered: the causative element. This means establishing
their advice.

396 PART 3 CIVIL LIABILITY

Character advertising
the assox

Character advertising—tha tion of a product with a well-known character or
personality—can be an effective way of advertising a product. For example, in recent times
there has been a significant increase in advertisers capitalising on the popularity of sporting

personalities for product promotion. But care needs to be taken by advertisers to ensure that:

approval has been obtained to use a character; see, for example, Re Pacific Dunlop Lid v Paul
Hogan; Rimfire Films Ltd and Burns Philip Trustee Co Ltd [1989) FCA 185 (the advertisement
suggested that a product had some association with Hogan's character, Crocodile Dundee,
which it did not), where approval had not been obtained and the court held that the adver-
tisement was misleading and breached s 52 TPA (which now would be caught by s 18 of the
AcL);and

approval has been given by the personality; see, for example, Talmax Pty Ltd v Telstra
Corporation Ltd [1996] ATPR $41-484, where Telstra featured the swimmer Kieren Perkins
in its advertising without his approval and it was argued that there was an association
between the two which did not exist. In this instance the claim was unsuccessful, but it
stll resulted in court action because permission had not been obtained from the swimmer
10 use his image.

BUSINESS RISK MANAGEMENT ALERT
When using character advertising, ensure that permission has been gained from the personality (¢
o character.

BUSINESS TIP
Minimising the problem of association

disclaimer
being advertised.

Conduct in bad taste

Section 18 does not catch conduct that is undesirable or in bad taste or involves obvious exag-
geration unless it is misleading or likely to mislead and has caused the consumer to think
wrongly.

Representations as to the future

Section 4, which deals with misleading representations with respect to future matters, has the
effect of widening the operation of ‘misleading in's 18 by providing that, where a person makes
a representation with respect to any future matter without reasonable grounds for making
the representation—for example, knowing it was untrue or incorrect or not caring whether it
was true or not—the representation will be taken to be misleading. It also reverses the onus of
proof by, under s 4, requiring the person who made the representation to show that they had
reasonable grounds for doing so.

Promises, predictions or opinions
Unfilled promises, predicti pini amount to misleading or deceptive but
only in limited situations. Each case is determined on its own particular facts and tested at the

GENERAL AND SPECIFIC CONSUMER PROTECTIONS UNDER THE ACL CHAPTER 10 419

In brief boxes summarise key points
relevant to the particular area of law
under discussion.

Business tips and Business risk
management alerts identify areas of
the law that people in business need to
be alert to or aware of.
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Mistake and third parties
While the parties themselves may not be concerned about being restored to their original

positions, innocent third parties may not feel the same way. Suppose A sells a car to B under
an ‘apparent’ contract. B then sells the car to C. If the original contract between A and B is
now declared void for mistake, B has no title to (ownership of) the car and therefore cannot
pass title on to C. The contract is void from the beginning and the title to the car will remain
vested in A. C, who is a third party, would be required at common law either to return the car
to Aor pay A its value. C5s right to sue B is generally limited because B usually disappears. Itis
because of this kind of injustice that the courts place such stringent limitations on the oper-

ation of mistake,

Mistake of fact

Two principles are clear:
Only mistakes of fact can render a contract void. If one of the parties makes a mistake of

law (e.g. wrongly interpreting a statute), a mistake of judgment (e.g. buying clothes and
then not liking the style or colour) or a mistake as to quality, then that party generally

cannot rely on the mistake to avoid the contract. However, money paid under a mistake
of law may be recoverable, as David Securities Pty Ltd v Commonwealth Bank of Australia . . .
[1992] HCA 45 llustrates, f the money was paid by the payer under a mistaken belef that , The key cases | |Sted at the beg inni ng of
they were under a legal obligation to pay it or that the payee was legally entitled to payment /
of it. . . g
There are very few mistakes of fact that provide grounds on which courts can invalidate rel evant Cha pte rs are id entlfled by a red
iff may prefer to bring an action under s 4 of the Australian .
g background in the text. The authors
consider these cases important because

a contract. As a result, a pl
Consumer Law (ACL) for ‘misleading representations with respect to future matters, under

552021 for ‘unconscionable conduct or under s 29 for ‘false or misleading representations’
they may have established new legal

9
DECISION: Payments made under mistake of law v principles or clarified eXiSting areas

‘THE COURT: High Court
FACTS: David Securities (one of the appel- should be prima facie recoverable from the payee
lants) entered into an agreement with the (on the basis of restitution). The tax was payable Of Iaw
Commonwealth Bank for a foreign currency by the bank, not the borrower. = .
loan. Part of the agreement provided that the COMMENT: The borrower paid the bank only the
appellants were to pay the bank in respect of amount necessary to cover the tax because the
its withholding tax liability. The Full Courtofthe  bank had represented that this was what the bor-
Federal Court held that the provision in the loan  rower was obliged to do. But the clause requiring
agreement for payment of the withholding tax  the borrower to pay the tax was void. Therefore,
was void under the Income Tax Assessment Act  the borrower did not owe anything to the bank. Seel
1936 (Cth). And as the bank did not give good consideration - .
|SSUE: Were the additional amounts paid in for receipt of the tax payments from the bor- Boxed cases that are broken u p into

rower, it was therefore being unjustly enriched.
Betoratis e o myrentaadbeen gt parts, to make them as user-friendly as
tobe unrecoverable. table remedy? . . .

; possible, have been integrated into the
text. They contain:
the court in which the case was heard

respect of the tax by the appellants recoverable,
since the money was paid under a mistake of law? CASE REFLECTION: What does the expression
“restitution’ mean, and is it a common law or equi-
(which is often important for
determining the importance of the case

for the purposes of precedence);

By operation of law
Situations where a contract can be discharged without either party wishing it can be through
the operation of law, and include the following:
Bankruptcy: if a person liable under a contract becomes bankrupt, that person is statuto- /
tily released from all debts and liabilities. ! tl fth f t
— anoutlineo e racts;

Material alteration: where a material alieration is made to a written contract without the
consent of the other party, the contract becomes unenforceable for the party making the

the main issue(s);

alteration,
Merger: the merger of a simple contract into a formal contract (a deed) discharges the sim- ¥ —
ple contract. A
Death of either party: a contract for personal services will be discharged by the death of A
! o o . .
/ - thedecision of the court in which the

cither party.
Limitations legislation: lapse of time under the statute of limitations legislation of the
states and territories will discharge a contract. /
; case was heard;

By lapse of time at common law ;
' a brief commentary providing

In addition to the statute of limitations legislation of the states and territories, an offer
doesn't remain open for acceptance for an indefinite length of time at common law. It may /

cease to exist by lapse of time, which is what happencd in Ballas v Theophilos (No 2) [1957] ! -
HCA 90 (below). However, the length of time depends on the nature of the contract. N

The courts will look at each case on its merits and decide what is reasonable (whether ad d itional inform ation a bout the case:
the goods are perishable, subject to market fluctuations, demand and supply, the type of ’

and

BALLAS V THEOPHILOS (NO 2) [1957] HCA 90
T B e a case reflection question to
encourage students to reflect on the

"THE COURT: High Court
FACTS: A partnership deed gave the surviving OPtion.
partner an option to purchase the deceased part-  COMMENT: If no time limit is specified, the offer
ner’s share. The deed didn't specify atime limitfor  will lapse after a reasonable time, and this is
the exercise of the option, and the surviving part-  assessed by the court on the basis of what is objec- h d H f h d .
vy essmable n th chemstanos s b case, the decision of the court and its
application to business.

ner didn't exercise it until some 16 months had
to imagine a situation arising where 16 months is

g00ds, etc.).

elapsed
ISSUE: What s a reasonable length of time for an  reasonable.
offer to remain open? CASE REFLECTION: In this case, what would you

consider to be a reasonable length of time before

DECISION: The offer had lapsed by the ‘passage
of time, It was not reasonable for the surviving the offer should lapse?

By virtue of a term in the contract
Terms may be included in an agreement that will have the effect of either preventing the

agreement from becoming a contract (condition precedent) or bringing the contract to an end
nt (condition subsequent). These terms were discussed in

on the occurrence of a certain ¢
Chapier s,
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allows this). The cooling-off provisions do not apply to the renewal, extension or transfer of an
existing franchise

Copy of lease
‘The franchisee must be given a copy of the lease or proposed lease.

Association of franchisees

‘The association of franchisees cannot be prohibited by the franchisor.

Prohibition on general release from liability

A franchisee cannot be required to give the franchisor a general release from liability to the
franchisee.

Right to transfer franchise
Afranchisor must not unreasonably withhold consent to transfer the franchise.

Termination

‘The franchise agreement may be terminated:

by the franchisor where there is a breach by the franchisee (the franchisee must be given
reasonable time to remedy the breach);
by the franchisor where there is no breach by the franchisee (notice must be given six
months before the end of the agreement); or
in special circumstances.
Resolving disputes
‘The parties should try to resolve a dispute through mediation, or at least approach the resolu-
tion of the dispute in a reconciliatory manner and in good faith.

REVIEW QUESTIONS
14.1 Explain dvantages

a. asoletrader;

b. apartnership; and
<. acompany.

14.2 Discuss the purpose of a trust.

14.3 Discussthe powers of a trustee.

14.4 I you decide to purchase a franchise, what documentation must the franchisor provide
you with?

The majority of businesses register a business name when they commence trading, rather
than using the names of the owners. All business name registrations are now managed by the,
Australian Securities and Investments Commission (ASIC) under a National Business Name
Registration (NBNR) system established under the Business Names Registration Act 2011 (Cth).

BUSINESS RISK MANAGEMENT ALERT
y inessi liaoris Corporati (cth),
andis nottradingi ividual's name or the name of th i
i i the Actis astricti

PART 5 BUSINESS ORGANISATIONS AND THE LA

KEY POINTS

An i ints will help you to better

1. Whati i i 2 isast of
fact, made by one party before or at the time of the making the contract, which leads the other
party to enter into the contract. Representations are pre-contractual and do not form part of the
contract, and are not intended to be legally binding. Thus, they are not actionable in contract law.

Aterm, on the other hand, gally g and is part of
the contract.
2. Whatis Wherea statement s not a term

of the main contract, it may still have contractual effect as a collateral contract, thus providing the
injured party with a remedy. Such a contract has an independent existence from the main contract
and may be enforced by an action for breach of a promise. More importantly, the collateral contract
is not caught by the parol evidence rule because it is oral.

3. What types of terms are found in a contract? Terms found in a contract will either be express or
implied. An express term is either oral or written, while implied terms are those terms read into the.
contract by the parties or the courts.

jons, warranties and innominate terms? A condition is

a term that is essential to the contract, breach of which allows the injured party to rescind or seek

damages (or both). A warranty s a term of lesser importance and allows the injured party only to
o i

jured
5. When are terms implied into a contract, is thei ? i t be sat-
isfied for a term to be implied into a contract. The term must be reasonable and equitable; nec-
essary to give business efficacy to the contract, so that no term will be implied if the contract is
effective without it; so obvious that ‘it goes without saying’; capable of clear expression; and not
in contradiction of any express term of the contract. Implied terms are intended to give business
efficacy to the contract and may be implied from custom or usage, by statute, previous dealings

or by the courts.
6. What is an exclusion clause, and what is its effect on a contract? An exclusion clause—also
knownasan' X or|

or exclude the liabilty of the person inserting it. In the case of signed documents, unless fraud or
the signor is bound
(LEstrange v Graucob Ltd). In the case of unsigned documents, would a reasonable person have
expected tofind such a clause in that type of document? Have reasonable steps been taken to give
sufficient notice of the term and, if not, can they be implied by trade usage or custom trade? If the
clause has been properly incorporated into the contract, the courts will construe the clause contra
proferentem (strctly against the party relying on it). Generally,a third party is not protected by an

forall tract, there is nothing leftin the contract
and itwill be struck down by the courts.

TUTORIAL QUESTIONS
1. Pontus leased a shop from Westminster Properties, and he also lived on the premises. When the
time came for the lease to be renewed, Westminster Properties wanted to include a new clause in

that he wished to continue to live above the shop and that he would not sign the new lease. West-
with the new term, there would be no
objection to him continuing to ive on the premises. Pontus signed for a three-year period. If Pontus

PART 2 LAY OF CONTRACTS

In-chapter Review questions provide
an opportunity for students to test their
understanding of key concepts and
issues as they arise in a chapter, and also
serve as a quick revision.

At the end of every chapter (or chapter
section) there is material to engage,
challenge and test students’
understanding of the area covered

in the chapter. This includes:

Key points, which provide a summary
of points and a good foundation for
students to build their notes from; and

Tutorial questions to encourage
discussion and debate among students.
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EDUCATOR RESOURCES

A suite of resources is provided to assist with delivery of the text, as well as to support
teaching and learning.

Solutions Manual
The Solutions Manual provides educators with detailed, accuracy-verified solutions to the
in-chapter and end-of-chapter questions in the book.

Test Bank

The Test Bank provides a wealth of accuracy-verified testing material. Updated for the new
edition, each chapter offers a wide variety of true/false, short-answer and multiple-choice
questions, arranged by learning objective and tagged by AACSB standards.

Questions can be integrated into Blackboard, Canvas or Moodle.

PowerPoint lecture slides

A comprehensive set of PowerPoint slides can be used by educators for class presentations
or by students for lecture preview or review. They include key figures and tables, as well as
a summary of key concepts and examples from the text.

Digital image PowerPoint slides
All the diagrams and tables from the course content are available for lecturer use.



PREFACE

The eleventh edition of Business Law contin-
ues to provide students of commercial or
business law with an accessible and stu-
dent-friendly but authoritative and compre-
hensive textbook. It provides extensive
coverage of business law topics and considers
the legal environment in which businesses
must operate. Care has been taken to ensure
that the text represents current law in all
states and territories. Business Law will satisfy
the requirements of most business or com-
mercial law subjects throughout Australia.

This edition has retained the distinctive
layout of the previous ten editions. The
learning aids, such as In brief, Business tips
and Business risk management alerts, and
the boxed cases and flowcharts, continue to
feature strongly throughout the text.

Perhaps the most significant change in this
edition has been the consolidation of contract
law into four chapters rather than the 10
chapters found in previous editions. The aim
is to try and make it easier for students to:

understand how a contract is created
(Chapter 3, ‘Creation of the contract’, con-
tains an introductory section and then
three sections: agreement, intention and
consideration, all of which must be present
for the creation of a simple contract);
consider the validity of the contract
(Chapter 4, ‘Validity’, considers whether the
contract that the parties have created in
Chapter 3 is valid; this requires considera-
tion of three further elements—the capacity
of the parties, what they have consented to
and the legality of their agreement);

decide what terms the parties have
agreed to (Chapter 5, ‘Terms of the con-
tract, considers what it is exactly that the
parties have agreed to and the importance

that should be attached to any statement
in the contract that is a term rather than a
mere representation—that is, whether it is
a condition, warranty, innominate term or
a consumer guarantee under the Austral-
ian Consumer Law (ACL)); and

consider the rights and liabilities of the
parties, including the issue of discharge,
and the remedies available to an innocent
party in the form of monetary compensa-
tion and/or an equitable remedy such as
specific performance or an injunction
(Chapter 6).

Further features of the text are as follows.

The citation for Australian cases, where
possible, is now in what is referred to as
‘report-neutral’ form. The reference to
where the case may be found is cited not to
a law report but rather to where it can be
accessed online at sites such as AustLIT or
the sites of the courts and tribunals of the
Commonwealth, states and territories.
Students often cannot access a law library
or understand how to find a law report or
statute easily. However, today they are so
computer literate that it is easier for them
to look up what they need online.

Topic coverage has been increased in a
number of areas to reflect changing needs
in student understanding of how the law
interfaces and interacts with business.
Discussions have also been fine-tuned
throughout the text.

All cases now contain a Comments section
after the decision, setting out points to note
about the case and putting it into a context
that will help to give business students a
better understanding of where a legal prin-
ciple might have emanated from or how it
applies to a particular fact situation.
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All cases also contain a Case reflection
question at the end of each case, asking
students to think about the case and the
decision, and to reflect on the importance
of the case and its application to business.

Important cases have been more clearly
identified: a list of key cases is provided at
the beginning of the chapter where rele-
vant, and each case is distinguished by a
red background within the chapter. The
authors consider these cases important
because they may have established new
legal principles or clarified existing areas of
law, such as the decision of Grant v
Australian Knitting Mills. They should be
read to get a better understanding of how or
why the law might have developed in, for
example, the area of negligence in tort law.
In addition to the text chapters that cover the
subject material in most Business Law units,
custom chapters are also available that cover
a diverse range of other business topics.

The legal environment

of business

Text chapters

Business Law presents topics that are tradi-
tionally part of business law courses.

Part 1—The legal framework contains two
chapters that introduce the student to the
legal framework of business.

Chapter 1 (Legal foundations) discusses
what law is; the interface between business
and law; its major characteristics; the
major sources and classifications of law;
the origins of major sources of English law;
the interface between Commonwealth and
state powers and the role of the Australian

Constitution; the division of powers under

the Constitution; the difficulty of changing

the Constitution; the role of the High Court
in federal expansion; and, finally, what the
separation of powers is.

Chapter 2 (How the legal system works)

is divided into three sections.

- Section 1 (Classification of laws)
looks at the classification of laws and
the laws that make up the Australian
legal system.

PREFACE

- Section 2 (Courts and tribunals) con-
siders the role of the police and the
courts within the Australian legal sys-
tem that make up the federal, state and
territory systems, including their juris-
dictions (what matters they can deal
with); the growth of e-technology in the
courts; and the growth in alternatives to
the courts, including alternative forms
of dispute resolution, quasi-judicial tri-
bunals and the ombudsmen. The sec-
tion concludes by providing an overview
of the adversary system, the role of the
various parties in it, as well as the role
and growth of class actions.

- Section 3 (Precedent and statute law)
looks at where law comes from and how
it can be found, as well as how to cor-
rectly cite cases and statutes for essays or
answering problem questions. It then
goes on to explain the importance of
case law (the ratio decidendi and obiter
dicta) and what is precedent as a source
of law within the Australian legal sys-
tem. The final part of this section begins
by looking at how statute law is made by
Parliament and then interpreted by the
courts when doubts arise about the
meaning of words or phrases when
applied to particular facts; and concludes
with a brief overview of the growing
importance of delegated or subordinate
legislation as a regulatory tool by all
levels of government.

Part 2—Law of contracts contains four chap-
ters on contracts: how a contract is created,
whether the contract that has been created is
valid and enforceable, what are the terms
that the parties have agreed to in the con-
tract, and what are the rights and liabilities
of the parties including breach and reme-
dies. Without contracts, business and the
community as we know them today would
not exist.

Chapter 3 (Creation of the contract)
looks at how a contract is created. It is not
concerned with whether the contract is
valid; that is for the next chapter. This



chapter is concerned with the elements
that must be present for the creation of a
simple contract. They are not in any order
of importance—each has to be considered.
The chapter has been divided into sections
for reader convenience:

- Section 1 (The importance of con-
tracts in society) explains the role and
importance of contracts in society as
well as some of the terminology you will
encounter when reading the next four
chapters. Without understanding what
the purpose of a contract is and how it is
created, it is difficult to see its relevance
or importance to both business and the
community generally. This section also
considers the sources of contract law,
what elements need to be considered in
the creation of a simple valid contract,
and the various ways in which a con-
tract may be classified.

- Section 2 (Agreement between the
parties) considers whether there has
been an offer by one party and accept-
ance by another, as these two elements
together form the basis of an agreement
between the parties. If the parties have
not reached an agreement on what it is
they are contracting about, can there
even be a contract? Can you contract by
post or electronically?

- Section 3 (Intention to create legal
relations) considers the element of
‘intention’; that is, do the parties intend
to create a contract that is legally enforce-
able in a court of law? If they do not
intend to create legal relations, what have
the parties created? Is the agreement
commercial and serious in intent or
non-commercial and lacking serious
intent?

- Section 4 (Consideration), the final step
in determining whether a contract exists,
looks at the element of ‘consideration’;
that is, what is the price paid to buy the
other person’s promise? This payment is
what distinguishes a bargain from a gift.
No consideration, no contract.

Chapter 4 (Validity) considers the issue of
validity of the contract. Is the simple con-
tract that was created in Chapter 3—
because the elements of agreement,
intention and consideration were present
and identifiable—capable of being valid
and enforceable? To determine validity, it
is necessary to look at more elements: in
this case, capacity of the parties, what they
have consented to and whether what has
been agreed to is legal. As with Chapter 3,
these elements are in no particular order of
importance in terms of determining
whether the contract is valid or not.

- Section 1 (Capacity of the parties) looks
at the ability of the parties—including
infants, corporations, bankrupts and
mentally unsound and intoxicated
persons—to fully understand what they
have entered into (their ‘capacity’ to
understand what they are entering into).

- Section 2 (Is there genuine consent?)
considers what the consequences are
if one (or both) of the parties say they
have misunderstood the situation (e.g.
because of mistake, misrepresentation,
duress, undue influence or unconscion-
ability). Has an agreement been reached?

- Section 3 (Is the purpose of the
contract legal?) looks at the purpose of
the contract and whether it is legal.
What is the legal standing of the parties
if a statute or the common law says the
contract is void or illegal? Can it still be
enforceable?

If each of the elements is satisfied in
Chapters 3 and 4, then the contract can be
considered to be valid. But that is not the
end of the matter. There can still be uncer-
tainty over exactly what the parties have
agreed to. If this is the case, then the courts
might need to examine what it is that the
parties have agreed to.

Chapter 5 (Terms of the contract) consid-
ers what it is that the parties have agreed
to (the ‘terms’ of the contract). The chap-
ter begins by considering whether the
statements made by the parties during

PREFACE
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negotiations are intended to be ‘mere rep-
resentations’ that are not enforceable or
terms that the courts will enforce. Where a
statement is a term, the chapter then con-
siders its importance; that is, whether itis a
condition, a warranty, an innominate term
or, if a consumer contract, a consumer
guarantee caught by the ACL. Strange as it
may seem, it sometimes happens that what
the parties think they have agreed to is not
the same, and a dispute eventuates.
Chapter 6 (Rights and liabilities of the
parties, discharge and remedies). As for
Chapters 3 and 4, this chapter is divided
into Sections.

- Section 1 (Rights and liabilities of the
parties, and conclusion of the contract)
begins by considering the rights of the
parties and who is a party to the contract
(an issue of privity) before moving on to
consider the issue of assignment of liabil-
ities and rights. This section concludes by
looking at the ways in which a contract
may be ended; that is, by performance,
agreement, frustration, operation of law
or lapse of time or dissolved or breached
by virtue of a term such as a condition,
innominate term, or warranty (or con-
sumer guarantee if it is a consumer con-
tract and caught by the ACL).

- Section 2 (Remedies for breach of
contract) considers the remedies that
are available to the innocent party (i.e.
the party not in breach). The innocent
party may seek a remedy at common
law in the form of damages. These may
be nominal, ordinary or ‘real, or exem-
plary, and liquidated (for a fixed
amount), unliquidated (left to the court
to determine) or a penalty. The innocent
party may also seek a remedy in equity,
which will generally be either specific
performance to make a person carry out
their contractual obligations or an
injunction to restrain a party from
breaking their contract.

negligence. An understanding of negligence
is important for business from an employer,
managerial and employee perspective. These
chapters will assist students to understand,
recognise and evaluate tortious liability and
potential negligence scenarios that may
arise in business. Chapter 15 (additional
content) contains further commentary on
other areas of tort law that are relevant to
business operations, including business
decision making.
Chapter 7 (Civil liability: The law of torts
and negligence) begins by considering
why an understanding of the law of torts is
so important to business; the different
types of tort actions; some of the general
principles of tort law; the range of reme-
dies available; the compensation available
outside tort law; the importance of time in
terms of commencing an action; and the
distinction between tort and criminal law,
and tort and contract law. The chapter then
moves on to examine the tort of negli-
gence, and what an injured party or plain-
tiff needs to establish in order to have a
cause of action in negligence—for the
plaintiff, the elements of duty, breach and
damage; and for the defendant, the issue of
defences. This is particularly relevant to
business, for understanding and thereby
mitigating potential losses in damages. The
chapter concludes with a brief overview of
what a successful plaintiff will recover if
they win their case. It should be noted that,
the duty question aside (which is still
based on the common law), the remaining
elements of breach, damage, defences and
remedies are all now based on the civil
liability legislation (for example, the Civil
Liability Act 2002 and Legal Profession Act
2004 in New South Wales, the Civil Liability
Act 2003 and Personal Injuries Proceedings
Act 2002 in Queensland, and the Wrongs Act
1958 in Victoria).
Chapter 8 (Applications of negligence to
business) then explores some of the areas

Part 3—Civil liability The following two chap- of tort absorbed by negligence, including
ters outline tort law, in particular the tort of occupier’s liability, product liability,
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non-delegable duties and strict liability,
product liability, defective structures, neg-
ligent misstatements, the liability of pro-
fessionals, vicariousliability, non-delegable
duties and strict liability, breach of statu-
tory duty and, finally, criminal negligence.

Part 4—Consumer law contains two chapters.
The primary focus of this part is on consumer
rights and protection, the changes that have
occurred as a result of the ACL and the referral
by the states and territories of their consumer
protection powers to the Commonwealth.

Chapter 9 (Statutory consumer guaran-
tees and the Australian Consumer Law)
examines the interpretation of the implied
statutory consumer guarantees and their
application to contracts involving con-
sumers. The position of non-consumers
(i.e. businesses) is examined in Chapter 10.
The ACL replaced the implied terms of con-
dition and warranty found in the old state
and territory [Sale of] Goods Acts with
non-excludable statutory guarantees, and
extended the meaning of ‘sale’ by using the
term ‘acquire’ instead. These terms were
implied by the ACL into every contract for
the sale of goods and services, and have
expanded a consumer’s rights in the event
of a supplier or manufacturer failing to
comply with a consumer guarantee.

Chapter 10 (General and specific con-
sumer protections under the ACL) dis-
cusses the consumer protection provisions
contained in the ACL in regard to prohib-
ited unconscionable conduct, misleading
and deceptive conduct, and unfair trading
practices. It also examines the new national
regulation of consumer transactions, in
particular unfair contract terms, unsolic-
ited consumer agreements and lay-by
agreements. The chapter examines the
national scheme for product safety, prod-
uct information and product liability cre-
ated by the ACL. It then outlines the new
system for enforcement and remedies
under the new penalty regime introduced
by the federal government in September
2018, bringing the penalty provisions in

the ACL into line with the trade practices
provisions of the Competition and Consumer
Act 2010 (Cth) (which can mean fines of up
to $10 million per breach for corporations
and $500000 for individuals). The chapter
concludes by providing a brief overview of
the role of the states and territories in the
protection of consumers.

Part 5—Business organisations and the law
contains four chapters covering the law of
agency, sole traders and partnerships, compa-
nies and incorporated associations, and
choosing a business entity.

Chapter 11 (Agency) examines the law of
agency, the purpose of an agency and how
it is created, the authority of the agent, the
rights and duties of the agent and principal
to each other, their liability to third parties,
and how the agreement can be terminated.
Chapter 12 (Sole traders and partner-
ships) begins by considering what is per-
haps the simplest form of business
ownership—the largely unregulated sole
trader—how it is created and its advan-
tages and disadvantages for a business
operator, before moving on to consider a
more formally regulated business struc-
ture: the partnership. The chapter then
examines the essential characteristics of a
partnership, how it is created, how it is dis-
tinguished from another similar entity
(the joint venture), what the rights and lia-
bilities of the partners are, as well as their
duties, and how a partnership may be dis-
solved and its assets distributed. The final
part of the chapter looks at what a limited
liability partnership is.

Chapter 13 (Introduction to companies
and incorporated associations) examines
perhaps the most important form of busi-
ness ownership that exists in Australia
today: the company. This chapter begins by
considering the essential characteristics of
a company, before discussing the different
types of company that a business can
choose from, and the legal requirements
related to the management and winding-
up of the company. The chapter concludes
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by considering one other form of incorpo-
rated body—the statutory association—
which is widely used by clubs and
associations that want the protection
offered by incorporation but are not trad-
ing bodies.

Chapter 14 (Choosing a business entity)
examines which business entity is most
suited to a particular business; that is, sole
trader, partnership, company, trust or fran-
chise (including a commentary on the
Franchising Code of Conduct). The chapter
also includes a commentary on the ASIC's
national Business Names Register.

Additional content

If you prefer to customise the content to suit
the needs of your course, we have a suite of
additional chapters available for you.

Chapter 15 (Other business-related
torts) examines some other business-
related torts that are of growing impor-
tance to business that students should be
aware of, be able to identify and then pro-
vide possible resolution for. First are the
intentional torts, including trespass, defa-
mation and the economic or business torts
(which protect business interests and
include intimidation, interference with
contractual relations, conspiracy, passing
off, injurious falsehood, deceit and misrep-
resentation). The second group is probably
a misnomer because it consists of only one
tort: nuisance. It is concerned with indirect
harm involving the use and enjoyment of
land and takes three forms: public nui-
sance, private nuisance and statutory
nuisance. Finally, there is a brief overview
of what are known as the statutory torts.

Chapter 16 (Insurance) is concerned with
a very important topic for businesses,
because they cannot operate without
incurring some risk and sometimes subse-
quent loss. Insurance is a means for busi-
ness to protect its assets against the risk of
loss and obtain compensation where loss
occurs. This chapter examines the concepts
underlying insurance, the making and con-
struction of the insurance contract, the law
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regarding agents and brokers, and some
common forms of business insurance.

Chapter 17 (Sale of goods—business to
business) examines the statutory rules
that business has to operate under involv-
ing the sale of goods. The two earlier chap-
ters on consumer protection (Chapters 8
and 9) largely focused on the rights of the
consumer. This chapter considers how the
contract is formed, the importance of
the distinction between property (or own-
ership) and possession, the different classi-
fications of goods, the transfer of title, how
the contract may be performed, and the
remedies for breach by either party. The
chapter concludes by briefly examining
what the legal position of the parties is
when they are in different countries (the
Vienna Sales Convention).

Chapter 18 (Property and mortgages)
begins by looking at the distinction
between real property (or realty) and per-
sonal property. It includes a reference to
the very important Personal Property Secu-
rity Act 2009 (Cth). It also considers inter-
ests in land and how ownership and
possession may be obtained, the mortgag-
ing and leasing of land, and the rights and
duties of residential and commercial land-
lords and tenants.

Chapter 19 (Intellectual property) looks
at a completely different kind of ‘property’
right called intellectual property, such as
patents, designs, copyrights and trade
marks. This is a particularly important area
for a business because the failure to protect
and manage its intellectual property can
mean the difference between success and
failure.

Chapter 20 (Ethics and business prac-
tice) briefly discusses business ethics and
morals, emphasising the idea that ‘just
because it is legal does not make it right'.
The concepts of ethics and morals are con-
sidered in the context of the law, with ref-
erence to several ethical theories.

Chapter 21 (Criminal law in a business
context) discusses the criminal law aspects



of business relationships. It considers
white-collar crime as well as examples of
criminal offences created by the various
statutes referred to in the book. ‘Chain of
responsibility” legislation and its impact on
management are also considered.

Chapter 22 (Competition law) examines
the operation and administration of the
restrictive trade practices provisions con-
tained in Part IV and the authorisations and
notifications contained in Part VII of the
Competition and Consumer Act 2010 (Cth) on
businesses. Part IV prohibits anti-competi-
tive business practices that could have the
effect of substantially lessening competi-
tion such as cartel conduct. The aim of the
Act is to strengthen competitiveness of
businesses at the various levels of produc-
tion and distribution of goods and services
for the benefit of consumers and business
in general. As a result of these aims, the Act
has enormous importance for business.
Chapter 23 (Insolvency and debt recov-
ery) looks briefly at the process of debt
recovery in the lower courts before exam-
ining personal bankruptcy and the choice
for a debtor between a debtor’s petition
(voluntary bankruptcy) and a creditor’s
petition (involuntary bankruptcy), what
amount to acts of bankruptcy, what the
alternatives are to bankruptcy, and what
property is available for payment of debts.
The chapter concludes by looking at the
issue of corporate insolvency.

Chapter 24 (The work environment and
the employment relationship) begins by
considering whether a person is an
employee or an independent contractor,
and why the distinction is important,
before explaining how a contract of
employment is formed, and what the rights
and duties are of the employer and the
employee. The chapter then considers
aspects of the work environment, includ-
ing the Fair Work Australia Act 2009 (Cth),
the issue of discriminatory behaviour in
the workplace and the national work
health and safety regimen.

Chapter 25 (Electronic commerce) looks
at an area that is becoming very impor-
tant for business. This is the area of elec-
tronic commerce, and this chapter
examines some of the issues confronting
business, including the electronic
transactions legislation and electronic
contracts, the legal aspects of maintaining
a business website (and the jurisdictional
problems that raises), and the issues
of privacy, cybercrime and electronic
banking.

Chapter 26 (Negotiable instruments)
looks at the different methods that are
used to pay for goods or services (i.e. bills
of exchange, cheques, credit/debit cards
and the growing use of electronic pay-
ments). The purpose and operation of the
Financial Transaction Reports Act 1988 (Cth)
is also examined.

Chapter 27 Consumer credit and pri-
vacy) examines consumer credit under the
new National Credit Code and the issue of
privacy. It includes a reference to the Pri-
vacy Amendment (Enhancing Privacy Protec-
tion) Act 2012 (Cth).

Chapter 28 (Ethics and regulations in
marketing and advertising) begins by
examining the connection between busi-
ness and ethics before looking at aspects of
marketing law, including the marketing
mix and the legal factors impacting on
marketing, and concludes by looking at
some of the ethical and legal requirements
for advertising in Australia.

Business application

Many business law textbooks take a legalistic
approach to presenting legal topics to busi-
ness students. A common comment from stu-
dents in business courses is: ‘Why are we
studying law? We aren’t going to be lawyers.
If we need legal help or advice, we will go and
see a lawyer. While this statement is partly
true, the reality is that an awareness of one’s
legal rights and a general knowledge of the
law are increasingly important in business
today. Regulators who make and enforce the
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law, such as the ACCC, assume that individu-
als and companies both have an understand-
ing of the legal processes that impact on their
business. A failure to understand this in an
area such as consumer law today, when the
ACCC has introduced a new penalty regime
for breaches of the Australian Consumer Law,
could have catastrophic results for the busi-
ness, as well as for the directors and officers of
the business. This book recognises that what
is important to students studying commercial
or business law is a basic understanding of
the application of court decisions, statutes
and government regulation to both business
and their daily lives.

A number of features have been incorpo-
rated into Business Law to demonstrate the
application of law and government regula-
tion to the business environment. These fea-
tures are tools to make your learning more
effective and help you see the relevance of the
book’s content to your life and work.
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